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About State Health and Value Strategies

State Health and Value Strategies (SHVS) assists states in their efforts to
transform health and healthcare by providing targeted technical assistance to
state officials and agencies. The program is a grantee of the Robert Wood
Johnson Foundation, led by staff at Princeton University’s School of Public and
International Affairs. The program connects states with experts and peers to
undertake healthcare transformation initiatives. By engaging state officials, the
program provides lessons learned, highlights successful strategies, and brings
together states with experts in the field. Learn more at www.shvs.org.

Questions? Email Heather Howard at heatherh@Princeton.edu.

Support for this toolkit was provided by the Robert Wood Johnson Foundation.
The views expressed here do not necessarily reflect the views of the Foundation.
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About Manatt Health

This toolkit was prepared by Patti Boozang, Eric Gold, and Michelle Savuto.
Manatt Health, a division of Manatt, Phelps & Phillips, LLP, is an integrated legal
and consulting practice with over 160 professionals in nine locations across the
country. Manatt Health supports states, providers, and insurers with
understanding and navigating the complex and rapidly evolving healthcare policy
and regulatory landscape. Manatt Health brings deep subject matter expertise to
its clients, helping them expand coverage, increase access, and create new ways
of organizing, paying for, and delivering care. For more information, visit
www.manatt.com/ManattHealth.aspx
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Toolkit Objectives

This toolkit is intended to support states in understanding the landscape of financial activity in the
healthcare sector and opportunities to strengthen their regulatory framework to protect residents from
the potential harms associated with financialization.

This toolkit:

Provides an overview of trends and a summary of the literature on the impact of
financialization on the healthcare delivery system.

the healthcare system.

Highlights recommendations and state best practices.

(@’ Describes recent federal action taken to study and regulate financial activity in
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Background on the Financialization of Healthcare
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What Is Financialization of Healthcare?

= The process by which the financial sector and financial actors become more involved in the
healthcare system and use financial strategies to generate revenue.

= Inclusive of activity by private equity (PE) firms, commercial/investment banks, venture

capitalists, and other corporate entities.

Financialization can be characterized in several ways:

“Outside-In”: Financial Actors Investing in Healthcare
| 1

Financial Ownership Shareholder Value
Private and corporate Maximation
ownership and/or Prioritizing profit to
governance of shareholders over the interests
healthcare entities for of communities, the healthcare
the purpose of workforce, and/or patients.

trading and sale.

“Inside-Out”: Use of Financial
Strategies by Healthcare Entities
Mergers & acquisitions, consolidation,
and investment actions by healthcare
entities to sustain operations or
finance new capital.

Sources: The Financialization of Health in the United States; Financialization in Health Care: The Transformation of US Hospital Systems.
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https://www.nejm.org/doi/full/10.1056/NEJMms2308188
https://cepr.net/report/working-paper-financialization-in-health-care-the-transformation-of-us-hospital-systems/

What Motivates Private and Corporate Entities?

Investor-owned health service businesses vary from large companies that own or operate many healthcare
entities to independent institutions owned by local investors.

The purpose of investor-owned corporations in general is to make money for investors—to preserve and enhance
the economic value of the invested capital. Healthcare is an attractive sector as it is recession resistant and third-
party government/private insurers guarantee payments.

Proponents of private and corporate investment point to the potential for increased access to capital, innovation,
and operational efficiencies. However, financialization often drives resource extraction without benefitting
people, diversion of resources away from communities, and healthcare system inefficiencies.

In particular, the PE business model is characterized by pursuit of significant profits over short periods of time
and a reliance on debt to finance purchases (which can create moral hazards and encourage risk-taking). Some
common financial tactics of PE firms include (see example on next slide):
o “Roll-up” of multiple, small companies under one umbrella to consolidate market power and avoid federal
transaction review.
Leveraged buyouts (i.e., heavy use of debt to privatize an organization).
Sale and leaseback of real estate (i.e., selling real estate to a third party and leasing it back).
Debt-funded dividends (i.e., acquisition of new debt to distribute a cash payout to investors).
Reduce costs or “asset stripping” (e.g., staffing cuts, reduce care for unprofitable patients or service lines).
Charge management fees to owned entities.

Sources: The Financialization of Health in the United States; Private Equity Hospital Tracker; Financialization in Health Care: The Transformation of US Hospital Systems.
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https://cepr.net/report/working-paper-financialization-in-health-care-the-transformation-of-us-hospital-systems/
https://pmc.ncbi.nlm.nih.gov/articles/PMC9125965/
https://review.law.stanford.edu/wp-content/uploads/sites/3/2024/03/Fuse-Brown-Hall-76-Stan.-L.-Rev.-527.pdf
https://review.law.stanford.edu/wp-content/uploads/sites/3/2024/03/Fuse-Brown-Hall-76-Stan.-L.-Rev.-527.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3423290
https://www.nejm.org/doi/full/10.1056/NEJMms2308188
https://pestakeholder.org/private-equity-hospital-tracker/
https://cepr.net/report/working-paper-financialization-in-health-care-the-transformation-of-us-hospital-systems/

Example PE Acquisition Model

A PE fund is typically set up as a limited liability company that pools capital from institutional investors—pension
funds, endowments, sovereign wealth funds—and high net worth individuals.

PE funds purchase provider organizations using a significant amount of debt and only a small amount of their
own equity. Debt is transferred to the acquired provider by leveraging its physical assets (e.g., land, buildings) as
collateral for the loan. The acquired provider must then generate revenue or cut costs to pay down the debt.

The PE fund makes money through management fees, typically 2% of assets under management that cover
operational costs, and performance-based fees (also known as carried interest) that account for 20% of any
investment gains above a certain threshold return.

The PE fund invests for a short duration, typically three to seven years, before exiting through selloffs, spin-offs,
or initial public offerings.

Management Fees

eAcquisition Price e IPO (5-10%)
]

“ 2% of equity : . .
30% 70% Acquire . Exit .
PE Fund Equity | Debt Provider Ty 2 PEE%)

20% after hurdle :
1

\‘ 989% of Corporate (20%)

hS equity
Management , \ Collateral Optum
';' Returns: first Fixed ™

8%, then 80% returns ‘\\ ’cvsw

amazon
Lenders —

(Bank)

Sources: Massachusetts Health Policy Commission, Board Meeting (December 2023). California Health Care Foundation, Private Equity in Health Care.
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https://www.mass.gov/doc/presentation-board-meeting-december-13-2023/download
https://www.chcf.org/wp-content/uploads/2024/05/PrivateEquityPrevalenceImpactPolicy.pdf

Summary of Financialization Trends (1/2)

The rise in financialization in the healthcare sector can be traced to economy-wide shifts that occurred
in the 1970-80s.* A series of regulatory and policy changes empowered financial actors to make the
U.S. healthcare system a core part of their growth strategy.

In the past decade, PE firms completed more than 8K transactions involving
] healthcare entities ($1 trillion in value); however, recent federal and state
regulatory scrutiny as well as broader economic factors have created a chilling
effect.
Financial

Ownership Investment in physician specialties increased significantly--more than 75% of

doctors are employed by hospitals, health insurers, PE, or other corporate entities.
Individual PE firms are acquiring competitively significant shares of local physician
practice markets.

Though hospitals were once the primary focus of financial activity (PE firms now
own 4-6% of all acute care hospitals, focusing on for-profit hospitals in the mid-
Atlantic/South and rural hospitals), recently, there has been a shift toward more
specialty markets (e.g., in 2023, eye care, dental care, health information
technology, medical technology, and home health were the five busiest sectors).

See graphs on next slides.

*More information on the history of regulatory and policy changes in the U.S. over time can be found here.
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https://www.healthcaredive.com/news/private-equity-healthcare-investing-pace-pitchbook/715280/
https://www.healthcaredive.com/news/private-equity-healthcare-investing-pace-pitchbook/715280/
https://www.healthcaredive.com/news/doctor-corporate-ownership-growing-hospital-insurer-pai-avalere/712988/
https://www.antitrustinstitute.org/wp-content/uploads/2023/07/AAI-UCB-EG_Private-Equity-I-Physician-Practice-Report_FINAL.pdf
https://pestakeholder.org/private-equity-hospital-tracker/
https://pestakeholder.org/private-equity-healthcare-2023-trends/
https://cepr.net/publications/healthcare-financialization-through-information-technology-part-2/
https://cepr.net/publications/healthcare-financialization-through-information-technology-part-2/
https://cepr.net/report/working-paper-financialization-in-health-care-the-transformation-of-us-hospital-systems/

PE Investment in Healthcare, 2005-2023

Number of Deals
1600
1400

1200

1000 From 2005 on, steady to rapid increases in all types of PE-

back healthcare deals, but since 2021 have declined.
800

600

22
m
O
0
5
i
o
0
E
=
Z

400

200

0
2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022 2023

. Healthcare service providers . Healthcare technology systems . Pharmaceuticals and biotechnology

Notes: “Deals” include all buyouts, add-ons, and public-to-private deals. “Healthcare service providers” include hospitals/inpatient
services, outpatient clinics, rehabilitation centers, and skilled nursing facilities. “Healthcare technology systems” include companies
that provide revenue management, electronic medical records, or other technological services for healthcare providers and health
systems. “Pharmaceuticals and biotechnology” include pharmaceutical manufacturers, drug discovery companies, and clinical trial
management companies, among others.

Sources: California Health Care Foundation, P
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https://www.chcf.org/wp-content/uploads/2024/05/PrivateEquityPrevalenceImpactPolicy.pdf

PE Investment in Healthcare, 2005-2023
Total Investment (S)
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https://www.chcf.org/wp-content/uploads/2024/05/PrivateEquityPrevalenceImpactPolicy.pdf

PE Acquisitions of Healthcare Service Providers in
the US, 2005-2023

Number of Deals
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PE Acquisitions of Healthcare Service Providers in
the US, 2005-2023

Total Investment (S)

High initial levels of investment in PE acquisitions of
hospitals, spiking in 2006. More recent investing has
focused on clinics/outpatient services.
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PE Investment Trends by Area

o PE has accounted for more than 60% of all behavioral health deal flow since

2018.
@ Behavioral Health -< * In 2022, 6.2% of mental health agencies and 7.1% of substance-use agencies
were owned by PE firms. In some states, PE ownership of behavioral health

facilities is even higher (e.g., 25%).

* PE ownership in nursing homes fell to 5% of all U.S. facilities by 2022, down
o from a high of 8% in 2018. Now investment is centering on in-home care: from
h- Long Term Care -< 2018 to 2019, PE was involved in nearly half of home healthcare industry

deals.
* PE deals in hospice have risen 25% between 2011 and 2020.

\—
Develobmental * Since the mid-2010s, PE firms have become dominant players in the market
P for autism services. Between 2017 and 2022, PE firms completed 85% of all
/"

Disabilities . ) ) .
mergers and acquisitions in autism services.

* More than 40% of the country’s emergency rooms are overseen by for-profit
health care staffing companies owned by private equity firms.

Acute/ . Frqm 2009 to 201?, PE-backed investmer.lt‘gm_w from 3.2% and.8.6% of the

m Specialty C -< national anesthesia and emergency medicine markets, respectively, to 18.8%
) pecialty Care and 22%.

Additional information and * Between 2013 and 2023, PE firms bought 41 cardiology practices in the U.S.,

resources can be found at the PE with the vast majority of transactions (94.7%) occurring since 2021.
Stakeholder Project. N~
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https://thebraffgroup.com/wp-content/uploads/2024/03/BH-Year-End-Report-2023.pdf
https://jamanetwork.com/journals/jamapsychiatry/article-abstract/2818048
https://www.mcknights.com/news/even-as-prevalence-shrinks-pe-chaos-tarnishes-nursing-home-sector/
https://pestakeholder.org/wp-content/uploads/2022/03/Home-Healthcare-and-Hospice-report.pdf
https://pestakeholder.org/wp-content/uploads/2022/03/Home-Healthcare-and-Hospice-report.pdf
https://cepr.net/report/pocketing-money-meant-for-kids-private-equity-in-autism-services/
https://www.nbcnews.com/health/health-care/er-doctors-said-profit-driven-company-officials-pressed-work-covid-sym-rcna33237
https://academic.oup.com/healthaffairsscholar/article/1/1/qxad008/7203733
https://www.tctmd.com/news/private-equity-interest-cardiology-has-spiked-recent-years
https://pestakeholder.org/issues/healthcare/
https://pestakeholder.org/issues/healthcare/

Summary of Financialization Trends (2/2)

Investment and
Protection of
Shareholder

Interests

Use of Financial
Strategies by
Healthcare Entities

Healthcare venture capital funds grew exponentially in the last decade,
exceeding $28 billion in 2021.

Real-estate investment trusts (REITs) are a growing share of U.S. healthcare
real estate, as financial analysts have identified that medical properties can
yield higher returns for investors if they are separated from healthcare
operations and sold.

Hospitals have aggressively pursued mergers (including vertical, horizontal,
and cross-market mergers) to improve their negotiating position with insurers
and create economies of scale.

Many non-profit hospitals have launched investment arms, creating new
financial risks.

Hospitals are increasing their focus on actions that improve or maintain their
credit ratings to ensure that financial investors purchase bonds to finance
hospital construction or capital improvements.
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https://www.fiercehealthcare.com/tech/healthcare-smashed-venture-funding-records-2021-despite-poor-market-performance
https://pmc.ncbi.nlm.nih.gov/articles/PMC9107031/
https://cepr.net/wp-content/uploads/2021/10/AB-Financialization-In-Healthcare-Spitzer-Rept-09-09-21.pdf
https://cepr.net/report/working-paper-financialization-in-health-care-the-transformation-of-us-hospital-systems/
https://www.kff.org/health-costs/press-release/ten-things-to-know-about-consolidation-in-health-care-provider-markets/
https://www.kff.org/health-costs/issue-brief/understanding-mergers-between-hospitals-and-health-systems-in-different-markets/
https://www.fiercehealthcare.com/providers/taxpayers-shouldnt-have-subsidize-health-systems-massive-2022-investment-losses-health
https://www.thornburg.com/article/under-the-microscope-understanding-hospital-bonds-and-their-growth/
https://www.thornburg.com/article/under-the-microscope-understanding-hospital-bonds-and-their-growth/

Research Findings

Emerging research highlights the impact of financialization on healthcare quality, costs, and access.
These impacts create obstacles to state and federal action to improve population health outcomes.

Quality of Care

Anti-Competitive Behavior

Access Barriers

Hospitals: Increased hospital-acquired
adverse events (e.g., falls, infections),
increased transfers to other hospitals, and
decreased staffing.

Physician Practices: Physicians report
increased burnout and loss of autonomy
over clinical decisions. Further, associations
with higher prices and increased utilization,
without requisite increases in quality.

Nursing Homes: Associated with higher
costs, acute care visits, lower patient
mobility, and mortality rates than non-PE
owned homes.

Other Healthcare Settings: A broad
literature review found mixed to harmful
impacts on quality associated with PE
ownership.
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* Increased Consolidation is a key

driver of increased healthcare
costs.

Increasing Charges and Negotiated
Prices with Insurers: Associated
with increases in costs to patients
and payers. Hospitals acquired by
PE increased prices 7-16%; and PE-
acquired physician practices

increased prices by 4-20%.

Investor Pressure to Increase
Revenues: Increased exploitation
of billing loopholes, overutilization,
upcoding, aggressive risk coding,
harming patients through
unnecessary care, and excessive or
surprise bills.

* Disrupting Continuity of Care:

Several recent PE-owned
facility closures (e.g., Steward
hospitals, Skyline nursing
homes) have created major
disruption for patients,
particularly in areas with
healthcare provider shortages
(hospitals under PE ownership
tend to be in lower income and
rural areas).

Reducing Access to Preventive
Care: Closing facilities have
been shown to reduce
preventative treatment
options resulting in
communities of color
experiencing higher rates of
mental health crises and
emergency department use.



https://jamanetwork.com/journals/jama/fullarticle/2813379
https://jamanetwork.com/journals/jama/fullarticle/2813379
https://www.advisory.com/daily-briefing/2024/09/30/consolidation-burnout
https://www.antitrustinstitute.org/wp-content/uploads/2023/07/AAI-UCB-EG_Private-Equity-I-Physician-Practice-Report_FINAL.pdf
https://www.nber.org/papers/w28474
https://www.nber.org/papers/w28474
https://www.nber.org/papers/w28474
https://www.bmj.com/content/382/bmj-2023-075244
https://www.kff.org/health-costs/issue-brief/ten-things-to-know-about-consolidation-in-health-care-provider-markets/
https://www.bmj.com/content/382/bmj-2023-075244
https://jamanetwork.com/journals/jamainternalmedicine/fullarticle/2769549
https://jamanetwork.com/journals/jama-health-forum/fullarticle/2795946
https://www.bmj.com/content/382/bmj-2023-075244
https://www.fiercehealthcare.com/providers/steward-health-care-plans-close-2-massachusetts-hospitals-end-august
https://www.nbcnews.com/health/aging/nursing-home-chain-grows-too-fast-collapses-elderly-disabled-residents-n1025381
https://pmc.ncbi.nlm.nih.gov/articles/PMC8299539/
https://academyhealth.org/blog/2024-10/private-equitys-move-behavioral-health-care-and-what-could-mean-disparities-access-care
https://academyhealth.org/blog/2024-10/private-equitys-move-behavioral-health-care-and-what-could-mean-disparities-access-care
https://academyhealth.org/blog/2024-10/private-equitys-move-behavioral-health-care-and-what-could-mean-disparities-access-care

Federal Activity
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Activity Under the Biden Administration

Presidential Action

In July 2021, President Biden issued an executive order promoting competition in the economy, prompting
agency action to enforce antitrust law and address “excessive” market consolidation.

Congressional Action
* Congress has considered Democrat-sponsored legislation to address potential adverse consequences from
financialization (e.g., Corporate Crimes Against Health Care Act, Stop Wall Street Looting Act).

The Senate Budget Committee released a bipartisan staff report on the harmful effects of PE on the healthcare
system in January 2025 (the report also recounts previous Congressional Committee work/hearings).

Agency Action

The Department of Justice (DOJ) and the Federal Trade Commission (FTC) have aggressively

investigated the antitrust implications of some transactions and increased oversight over smaller acquisitions
that previously avoided scrutiny. In December 2023, the FTC, with the DOJ, issued updated Merger Guidelines;
and successfully sued to block a proposed acquisition of two hospitals under this new framework.

The U.S. Department of Health and Human Services (HHS) has focused on ownership transparency for providers
(e.g., nursing homes, federally qualified health centers). A final ruleissued in 2023 required nursing homes to
disclose ownership and management information to the Centers for Medicare & Medicaid Services (CMS). HHS
recently released guidance to prevent surprise billing in accordance with the No Surprises Act (NSA).

In March 2024, the FTC, DOJ, and HHS jointly launched a cross-government public inquiry into PE and other
corporations’ increasing control over healthcare, issuing a public request for information. Over 90 multi-issue
local, state, and national organizations submitted comments. The full report is available here.

State Health & Value Strategies | 18


https://www.ftc.gov/news-events/news/press-releases/2024/03/federal-trade-commission-department-justice-department-health-human-services-launch-cross-government
https://www.ftc.gov/news-events/news/press-releases/2024/03/federal-trade-commission-department-justice-department-health-human-services-launch-cross-government
https://www.ftc.gov/news-events/events/2024/03/private-capital-public-impact-ftc-workshop-private-equity-health-care
https://www.ftc.gov/news-events/news/press-releases/2023/09/ftc-challenges-private-equity-firms-scheme-suppress-competition-anesthesiology-practices-across
https://crsreports.congress.gov/product/pdf/LSB/LSB11215
https://www.ftc.gov/system/files/ftc_gov/pdf/2023_merger_guidelines_final_12.18.2023.pdf
https://url.avanan.click/v2/___https:/www.ftc.gov/news-events/news/press-releases/2024/01/ftc-sues-block-novant-healths-acquisition-two-hospitals-community-health-systems___.YXAzOnVpdC1jb21jYXQ6YTpvOmI0YzE5Yjk3ZDRlZTQzOWJjZTA1NjdlOTI1MzdlYWM2OjY6OTY4OTpmOTJkNDk0NTkwMTEyMTllNmFjZmMxODE5MGQ4YzA1ZWIxMmRjYjhlN2ViY2RhNzNhNDc1MDIxMGUyNDdjZjQ3OnA6VA
https://www.fiercehealthcare.com/regulatory/white-house-senators-take-aim-corporate-greed-healthcare
https://www.hhs.gov/about/news/2023/11/15/biden-harris-administration-continues-unprecedented-efforts-increase-transparency-nursing-home-ownership.html
https://www.whitehouse.gov/briefing-room/statements-releases/2023/07/07/fact-sheetpresident-biden-announces-new-actions-to-lower-health-care-costs-and-protect-consumers-from-scam-insurance-plans-and-junk-fees-as-part-of-bidenomics-push/
https://www.ftc.gov/news-events/news/press-releases/2024/03/federal-trade-commission-department-justice-department-health-human-services-launch-cross-government
https://www.ftc.gov/system/files/ftc_gov/pdf/FTC-2024-0022-0001-Request-for-Information-on-Consolidation-in-health-care-markets.pdf
https://communitycatalyst.org/news/community-catalyst-raises-racial-justice-concerns-to-biden-administration-about-the-widespread-harm-of-private-equity-in-health-care/
https://www.hhs.gov/about/news/2025/01/15/hhs-releases-report-consolidation-private-equity-health-care-markets.html
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.congress.gov/bill/118th-congress/senate-bill/4503
https://www.congress.gov/bill/118th-congress/house-bill/9985
https://www.budget.senate.gov/imo/media/doc/profits_over_patients_the_harmful_effects_of_private_equity_on_the_ushealthcaresystem1.pdf

Spotlight: Current FTC Policy Levers

Issue rulemaking that

Review and sue to block Sue to stop “unfair methods . P . g
identifies unfair competition

“acquisitions that of competition” or “unfair . .
. . or deceptive practices (e.g.,
substantially lessen or deceptive acts or " .
et . billing practices, sale of
competition. practices. facilities)

Conduct studies and issue Issue guidance on an array Submit amicus briefs in
public reports/statements. of health practices. litigation.
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Make recommendations to
Congress for legislation or
testify in support of
legislation.

Submit comments on other
agencies’ proposed
regulations.

Sources: FTC, The FTC's Health Care Work. For more information regarding how FTC and DOJ work together to address anticompetitive activity, see here.
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https://www.ftc.gov/news-events/topics/competition-enforcement/health-care-competition
https://www.kff.org/health-costs/issue-brief/understanding-the-role-of-the-ftc-doj-and-states-in-challenging-anticompetitive-practices-of-hospitals-and-other-health-care-providers/

Initial Actions Taken by the Trump Administration

The second Trump administration’s policies related to antitrust enforcement and mergers/deal-
making are still emerging, but the focus so far has centered on “Big Tech.”

On January 30th, 2025, the Trump administration took its first antitrust action, announcing a
lawsuit to block a proposed S$14 billion tech industry deal.

President Trump’s choice for AG, Pam Bondi (former Florida AG), has promised to continue to
pursue antitrust enforcement. It remains to be seen how Bondi will approach ongoing litigation
begun under the Biden administration (e.g., UnitedHealth’s acquisition of the health and hospice
provider Amedisys) or whether she may withdraw the DOJ/FTC 2023 Merger Guidelines.

Gail Slater, an antitrust veteran and economic advisor for Vice President JD Vance, will lead the
DOJ’s antitrust division. JD Vance has said antitrust officials should take a broader approach to
enforcement.

The FTC commissioners under the Trump administration will be led by three Republicans and
two Democrats. The new chairman, Andrew N. Ferguson, has been a vocal opponent of the Biden
administration’s approach to FTC rulemaking.
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https://apnews.com/article/hewlett-packard-enterprise-juniper-acquisition-9d6b4a3a39413480cb9e7ecd58f6ae1b
https://www.reuters.com/world/us/trump-attorney-general-nominee-pam-bondi-clears-senate-panel-2025-01-29/
https://www.inman.com/2025/01/16/trumps-ag-pick-promises-to-pursue-antitrust-enforcement/
https://www.politico.com/news/2024/12/07/pam-bondi-doj-ethics-00192890
https://www.reuters.com/world/us/trump-picks-gail-slater-lead-justice-departments-antitrust-division-2024-12-04/
https://www.ftc.gov/news-events/news/press-releases/2025/01/andrew-n-ferguson-takes-over-ftc-chairman
https://www.ftc.gov/about-ftc/biographies/andrew-n-ferguson/speeches-articles-testimonies?page=0

Recommendations and State Best Practices
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Recommendations Overview

The following are recommendations for states on how to leverage their authority to regulate financial
activity in the healthcare system and conduct ongoing oversight to protect patients and communities.

. AN L J

Strengthen Transparency, Support Community-Based Enhance Quality and Safety
Promote Competition, and Care Protections
Prevent Market Abuses
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Strengthen Transparency, Promote
Competition, and Prevent Market Abuses

Recommendation State Examples

Adopt a new, or 30 states and the District of Columbia (DC) require notification of healthcare

revise the transactions to a state’s department of health, AG, and/or other state entity. The
existing, timeline for notice, required submissions, level of detail, and requirements for public
transaction notice | posting vary by state.

and transparency
framework to
cover a broad
range of

healthcare NY requires notice detailing a “material transaction” involving a healthcare
A P

CT requires a 30-day notice to the AG before a company acquires a physician
practice or hospital.

entities and types entity, including listing of the parties’ names, copies of definitive agreements,
AT a and locations impacted by the transaction.

OR requires any corporate mergers or acquisitions made up of providers,
hospitals, or provider organizations to submit notice to the State Health Policy
Commission or AG if the corporation had an average annual revenue of $25
million or more in the three most recent years.

The state may want to review their definitions for key terms (e.g., control, material change transaction, ownership
or investment interest) for opportunities to strengthen existing regulations/legislation; or consider these definitions
for new regulations/legislation.
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https://www.healthaffairs.org/content/forefront/private-equity-health-care-state-based-policy-perspective
https://portal.ct.gov/ag/general/notice-of-physician-acquisition
https://www.ropesgray.com/en/insights/alerts/2023/05/new-york-passes-new-health-care-transaction-notice-requirements
https://secure.sos.state.or.us/oard/viewSingleRule.action?ruleVrsnRsn=297044

Strengthen Transparency, Promote
Competition, and Prevent Market Abuses

Recommendation State Examples

Require a state 14 states have enacted healthcare transaction oversight laws that require pre-closing review.
entity or AG to Each state operates a distinct review process with varying requirements on which parties
review and approve | must file, what information must be provided, how much notice parties must give, and what
all transactions authority a regulator has to modify or block a transaction.

involving private or
corporate entities in Rl requires certain transfers in ownership, assets, membership interest,
the state’s delivery authority or control of a hospital in the state to gain approval by both the

system. Department of Health and the Rhode Island Department of the AG under the
authority of the Hospital Conversions Act (which covers any transaction involving
the transfer of 20% or more of any ownership interests or assets of a hospital).
The Rl AG and Department of Health may take over 180 days to approve such
transactions before the parties are permitted to close. Parties must provide

a broad set of information on the relevant hospitals in the notice, including
organizational, financial and operational documents; board minutes; and patient
statistics for the prior three years.

OR, through its "Health Care Market Oversight" program, reviews proposed
healthcare transactions to assess their potential impacts on healthcare costs
and access for Oregon residents, essentially acting as the entity responsible for
reviewing these transactions instead of the State Health Policy Commission or
AG.
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https://www.goodwinlaw.com/en/resource/state-healthcare-transaction-notification-laws
https://health.ri.gov/publications/laws/HospitalConversionActSummary.pdf
https://health.ri.gov/hospitals/hospital-conversions-mergers-program
https://www.oregon.gov/oha/hpa/hp/pages/health-care-market-oversight.aspx

Strengthen Transparency, Promote
Competition, and Prevent Market Abuses

Recommendation State Examples

Use licensing Currently, 35 states/DC operate certificate or determination of need
and/or regulatory | (CON/DON)* programs, with wide variation by state.

authority to
ensure operators ) \ Some states (DE, NC, VA) require health facilities to establish
continue to bein financial assistance policies and provide discounted care to certain
good standing. ‘ patients (e.g., low-income, elderly) as a condition for CON approval.

Department has consulted with “all Government Agencies” and
determined that the entity applying for the new project is in
“compliance and good standing with federal, state and local laws and

regulations.”

"’MA requires that before approving a new DON project that the

*CON/DON laws are state regulatory mechanisms for approving major capital expenditures and projects for certain
healthcare facilities. In a state with a CON/DON program, a health planning agency or other entity must approve the
creation of new healthcare facilities or the expansion of an existing facility’s services in a specified area. CON/DON
programs primarily aim to control healthcare costs by restricting duplicative services and determining whether new
capital expenditures meet a community need.
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https://www.ncsl.org/health/certificate-of-need-state-laws
https://nashp.org/state-tracker/50-state-scan-of-state-certificate-of-need-programs/
https://www.nclc.org/images/pdf/medical-debt/report-ounce-of-prevention-jan2020.pdf
https://www.mass.gov/doc/105-cmr-100-determination-of-need/download

Strengthen Transparency, Promote
Competition, and Prevent Market Abuses

Recommendation State Examples

Ensure the AG has States can bring legal challenges to proposed hospital and provider mergers under
authority, health policy | federal and state antitrust law or to enforce conditions on non-profit conversions, some
expertise, and political | examples include:

support to bring suit to
enforce antitrust or CA’s AG joined a lawsuit in 2018 initiated on behalf of some group health
other state merger plans against Sutter Health, a large nonprofit health system in the state. The
laws. parties argued that Sutter had used anticompetitive contract clauses—such
as all-or-nothing and anti-tiering provisions—to increase prices. In 2019,
Sutter agreed to a settlement agreement that required the system to
abandon the relevant contract clauses and to pay $S575 million in damages,
among other things.

the company’s mismanagement and neglect of Delaware County-based
Crozer Health System, which resulted in closures of facilities. The lawsuit
also sought a preliminary injunction to preserve existing service lines, the
appointment of a receiver to manage the Crozer Health System for the
immediate future to avoid additional closures and cuts to services.

’ PA filed a lawsuit against Prospect Medical Holdings, Inc., regarding years of
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https://www.kff.org/health-costs/issue-brief/understanding-the-role-of-the-ftc-doj-and-states-in-challenging-anticompetitive-practices-of-hospitals-and-other-health-care-providers/
https://www.milbank.org/wp-content/uploads/2020/09/Sutter-History-Report_v3.pdf
https://www.attorneygeneral.gov/taking-action/ag-henry-sues-prospect-medical-holdings-over-breach-of-contract-mismanagement-of-crozer-health-system-resulting-in-closures-disruptions-of-services/

@ Support Community-Based Care

State Examples

Recommendation

Revise and/or
strengthen the
state’s enforcement

of corporate practice

of medicine (CPOM)
laws* and regulate
exemptions and
workarounds (e.g.,
Friendly Private

Corporations).

*CPOM laws are
regulations that
prohibit standard
corporations (or
other non-physician
entities) from
practicing medicine
or employing

practicing physicians.

33 states have CPOM laws (more detail available here). In 22 states, nonprofit entities are
exempt from the oversight of CPOM laws (four states allow exemptions if the physicians have
decision-making autonomy). 11 states have no non-profit exemptions.

L
A

CA has one of the strongest prohibitions on the CPOM, with more active
enforcement than most other states. Corporations may not practice medicine nor
facilitate the practice of medicine. The ban extends to other licensed clinical
professions (e.g., dentists, psychologists). Corporations may not “indirectly”
practice medicine by unduly controlling a physician’s work. Consequences of
CPOM violations include criminal sentencing, exposure to lawsuits, risk of
insurance claw backs, or claims denials.

In CO, corporations can conduct the practice of medicine only if the shareholders
of the corporations are actively licensed physicians or physician assistants. There
are no exemptions for this law, including for nonprofit organizations.

NY enforces one of the strictest prohibitions (relative to other states). NY law
prevents for-profit publicly traded companies from operating hospitals. The state
has strict rules on CPOM, including governing the type of management fee(s) that
a professional corporation can pay an affiliated management service organization,
as well as strict naming rules and requirements.
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https://www.permithealth.com/post/the-friendly-pc-mso-model-for-corporate-practice-of-medicine-compliance
https://www.permithealth.com/post/the-friendly-pc-mso-model-for-corporate-practice-of-medicine-compliance
https://www.healthaffairs.org/content/forefront/private-equity-health-care-state-based-policy-perspective
https://www.permithealth.com/post/the-corporate-practice-of-medicine-50-state-guide
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=BPC&division=2.&title=&part=&chapter=5.&article=18.
https://casetext.com/statute/colorado-revised-statutes/title-12-professions-and-occupations/health-care-professions-and-occupations/article-240-medical-practice/section-12-240-138-professional-service-corporations-limited-liability-companies-and-registered-limited-liability-partnerships-for-the-practice-of-medicine-definitions
https://nyhealthfoundation.org/resource/profit-potential-revisiting-new-yorks-restrictive-hospital-ownership-laws/

@ Support Community-Based Care

Recommendation State Examples

Prohibit leasing land
from REITs. ‘J

MA passed a new market oversight law in 2024 that, among other
provisions, adds new authorities related to REITs. The Department of
Health is prohibited from issuing or renewing a license to an acute-
care hospital if the main campus of the hospital is leased from a
healthcare REIT.

MN introduced a bill in 2024 whereby PE companies and REITs would
be prohibited from acquiring or increasing ownership interest in
individuals or entities that provide healthcare services in the state.

Invest in improving
access to care in
healthcare shortage
areas.

GA created the Rural Hospital Stabilization Grant Program in 2016,
which provides funding to rural hospitals to improve financial and
operational stability. Hospitals participating in the program are
required to evaluate community and hospital needs, assess current
service lines, and submit funding proposals designed to strengthen
the hospital’s financial base.
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https://malegislature.gov/pressroom/detail?pressreleaseid=164
https://www.mwe.com/insights/minnesota-hf-4206-targets-healthcare-provider-transactions-involving-pe-companies-and-reits/
https://dch.georgia.gov/divisionsoffices/state-office-rural-health/rural-hospital-stabilization-committee

Enhance Quality and Safety Protections

Implement CA set minimum requirements for skilled nursing facilities in 2017, however, the
minimum staffing state has struggled to achieve universal compliance.

requirements and
quality standards OR passed legislation in 2023 to adopt mandatory nurse staffing ratios and is the
above federal . first state to memorialize these ratios in statute. The law also provides for wall-to-
standards. wall staffing committees, investigations, and enforcement when hospitals fail to

follow the law.

Limit surprise Several states have surprise billing laws that include protections beyond the federal NSA
medical billing requirements:

above federal
standards and WA enacted legislation that expands protections to medical specialties not
monitor price previously covered (e.g., behavioral health providers) and to coverage of post-

increases. stabilization services.
&‘} WYV and MD passed laws giving their insurance commissioners authority to enforce

the NSA.

States like DE, CT, MA, OR, Rl and WA have established commissions to monitor healthcare costs
and/or set cost growth targets.
The state may also consider establishing a task force (e.g., regulatory agencies, legislators, and community

stakeholders) to develop policy recommendations related to (1) promoting non-profit ownership of healthcare
facilities; and/or (2) ensuring access to care in rural and under-resourced communities.
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https://www.cdph.ca.gov/Programs/CHCQ/LCP/Pages/AFL-18-26.aspx
https://kffhealthnews.org/news/article/nursing-home-minimum-staffing-state-laws-enforcement-residents-suffer/
https://www.wsna.org/news/2023/new-oregon-law-establishes-safe-staffing-ratios
https://www.commonwealthfund.org/blog/2023/states-act-strengthen-surprise-billing-protections-even-after-passage-no-surprises-act
https://app.leg.wa.gov/billsummary?BillNumber=1688&Year=2021&Initiative=false
https://www.wvlegislature.gov/Bill_Text_HTML/2021_SESSIONS/RS/signed_bills/house/HB2005%20SUB%20ENR_SIGNED.pdf
https://mgaleg.maryland.gov/2022RS/Chapters_noln/CH_229_sb0180t.pdf
https://www.chcf.org/wp-content/uploads/2022/04/HealthCareCostCommissionstatesAddressCostGrowth.pdf
https://www.milbank.org/publications/to-transparency-and-beyond-snapshots-of-states-using-cost-growth-targets-to-improve-health-care-affordability/

Key Questions to Ask Healthcare Entities
Applying for Licensure

Application Questions and Considerations
Section

Administration Require identification of “each beneficial owner” of the company, their full name, date of
and Ownership birth, and current address (Note: states may define “beneficial owner” as anyone who has
Information “substantial control” over the company OR owns at least 25% of the company).
Management company information, as applicable, and any adverse actions against the
company.

Require background checks on all administrators and beneficial owners.

Require a copy of the lease or financing arrangement for facilities/properties.

Qualifications Include in application forms questions and assessments regarding:
o Operating history (e.g., denial, suspension, or revocation of provider license in the
state/other state).
Criminal convictions (e.g., assaults, patient/elder abuse, health and safety violations,
controlled substances).
o Financial health (e.g., debt, bankruptcies, revenues, costs, facility closings or
phasedowns, projected patient days, occupancy rate, mortgages, line of credit).
Establish clear thresholds/circumstances under which the state would deny licensure for each
qualification question or criterion (e.g., debt threshold).

\El For example applications, see CA, MA, and WI.
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https://www.sec.state.ma.us/divisions/corporations/general-information/corporations-corporate-transparency.htm
https://www.cdph.ca.gov/Programs/CHCQ/LCP/Pages/ApplyForLicensure.aspx
https://www.mass.gov/how-to/health-care-facility-initial-licensure-and-change-of-ownership
https://www.dhs.wisconsin.gov/regulations/nh/change-ownership-app.htm

Model State Legislation

States may consult the National Academy for State Health Policy model legislation, which provides
draft language to address issues of corporate and PE entry into healthcare markets, healthcare
consolidation, and closures of key service lines or facilities.

The model legislation includes language that:

= Updates definitions to reflect current market NASHp | e et et ottt et e v
conditions. -

Frepess

Comprehensive Consolidation Model Addressing Transaction

Extends healthcare market and transaction oversight e ey s
to corporate changes of control of healthcare provider
groups (including management services organizations),
real estate sale-leasebacks involving healthcare !
entities, and planned closures of facility or service e e
lines. a :

Summary: Madel legisiation for states to address the issues of corporate and private equity

Strengthens laws regulating CPOM and physician non-
competes.

Requires transparency of healthcare ownership and
control structures.

Sources: NASHP,
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https://nashp.org/a-model-act-for-state-oversight-of-proposed-health-care-mergers/
https://nashp.org/a-tool-for-states-to-address-health-care-consolidation-improved-oversight-of-health-care-provider-mergers/
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